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INTRODUCTION 

On the morning of June 8, 2006, agents with the Internal Revenue 

Service (“IRS”) stormed into the home of Shelly Ioane (“Shelly”) to execute a 

search warrant for tax information.  Shelly was not a target of the search and 

Shelly was never accused of having engaged in unlawful conduct – rather, it 

was her husband, Michael Ioane (“Michael”), who was the subject of the 

warrant.  Shelly and Michael remained peaceably in the kitchen as agents 

searched their home for tax-related material, and Michael was allowed to go to 

the bathroom and use it on his own while an agent stood outside. Yet, when 

Shelly asked to use the very same bathroom, she was subjected to a shockingly 

intrusive and unnecessary deprivation of privacy:  IRS Special Agent Jean Noll 

(“Agent Noll”) refused to permit Shelly to use the restroom on her own, as 

Michael had done just moments before.  Instead, Agent Noll insisted on being 

in the bathroom with Shelly, notwithstanding Shelly’s protestations.  Not 

satisfied with this, Agent Noll then forced Shelly to disrobe before her and use 

the restroom while naked.  Still unsatisfied, Agent Noll refused Shelly’s 

requests to turn away and proceeded to watch Shelly as she used the bathroom 

in a state of complete undress.  Shelly returned to the kitchen in tears. 

Not surprisingly, when presiding over the civil rights litigation that 

resulted from the IRS’s search of Shelly and Michael’s home, the district court 

– while granting the bulk of the government’s motions for summary judgment – 

refused to sanction Agent Noll’s actions toward Shelly in the bathroom.  

Instead, the district court concluded that Agent Noll had “not established a 

reason to justify the restroom observation.”  (Dkt. 384, Order at 14, ER 14).  

This appeal followed. 

Because a deprivation of the sort suffered by Shelly was clearly 

unconstitutional under well settled law, and Agent Noll’s conduct was patently 
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unreasonable under the circumstances, the district court’s decision should be 

affirmed and this matter should be permitted to proceed to trial.  

JURISDICTIONAL STATEMENT 

On April 24, 2007, Shelly, Michael, and other plaintiffs filed an initial 

complaint against IRS Agents Spjute, Hodges, Noll, Applegate, and Casarez, 

the United States, and unnamed Doe defendants for violations of their civil 

rights pursuant to Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 

(1971) in the Eastern District of California.  (Dkt. 1, Complaint, ER 79).  The 

district court had jurisdiction over the complaint pursuant to 28 U.S.C. § 1331.  

On April 19, 2016, the district court issued an order denying Agent 

Noll’s motion for summary judgment, on qualified immunity grounds, for 

Shelly’s invasion of bodily privacy claim.
1  (Dkt. 1, Complaint 1-15, ER 1-15).  

The government filed a timely notice of appeal on June 16, 2016.  See Fed. R. 

App. P. 4(a)(1)(B).  This Court has jurisdiction to review the district court’s 

order pursuant to 28 U.S.C. § 1291.  Mitchell v. Forsyth, 472 U.S. 511, 530 

(1985); White v. Lee, 227 F.3d 1214, 1226 (9th Cir. 2000).  

STATEMENT OF THE ISSUE 

Whether Agent Noll was entitled to qualified immunity, as a matter of 

law, on Shelly’s invasion of bodily privacy claim when she ordered Shelly to 

disrobe in the bathroom and observed her use the bathroom. 

                                           

1
 The district court granted summary judgment on qualified immunity grounds 

in favor of Agent Noll on Shelly’s excessive force claim. 
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STATEMENT OF THE CASE 

A. Tax Audit and IRS Investigation 

The Criminal Investigation Division of the IRS investigates potential 

criminal violations of the Internal Revenue Code and other tax-related and 

financial crimes.2  In 2006, IRS Special Agent Kent Spjute (“Agent Spjute”) 

was engaged in an investigation of Dr. Vincent Steven Booth and Louise Q. 

Booth.  (Dkt. 131, Spjute Aff. 1-10, SER 1-10).  On March 14, 2006, IRS 

agents executed search warrants at the Booths residence and Dr. Booth’s 

chiropractic offices.  (Id. at ¶ 39, SER 12).  Among the records and evidence 

seized from the search at the Booth residence were documents suggesting 

Michael might have been involved in a tax scheme orchestrated by the Booths.  

(Id. at ¶¶ 40-41, SER 12-17).   

Based on the IRS’s tax-investigation of the Booths, as well as a separate 

IRS audit suggesting that Michael promoted and advised clients to set up trusts 

and other entities as a means to avoid income taxation, Agent Spjute prepared 

an application for a search warrant at the property at 1521 Fruitland Ave. 

Atwater, California (the “1521 Fruitland Ave. property”).  (Dkt. 131, Spjute 

Decl.  ¶ 6, SER 31; Dkt. 131, Spjute Aff. ¶ 4, SER 2).  Probable cause to search 

the 1521 Fruitland Ave. property derived from the fact that an entity connected 

to Michael owned the property, and the IRS believed Michael operated his 

                                           

2  The IRS initiates over three thousand criminal investigations in a fiscal year.  
DEP’T OF THE TREASURY, STATISTICAL PORTRAYAL OF THE CRIMINAL 

INVESTIGATION DIVISION’S ENFORCEMENT ACTIVITIES FOR FISCAL YEARS 2000 

THROUGH 2007 (JUL. 9, 2008), available at 
https://www.treasury.gov/tigta/auditreports/2008reports/200810133fr.pdf 
(“Total subject investigation initiations increased from 3,907 in FY 2006 to 
4,211 in FY 2007”).   
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businesses and/or purported trusts from his home.  (Dkt. 131, Spjute Aff. ¶¶ 46, 

57, SER 20, 24-25). 

Michael lived at the 1521 Fruitland Ave. property with his wife, Shelly.  

It is undisputed that Shelly was not, and never has been, the target of any 

criminal investigation.  (See id., SER 1-29).  Although Shelly was one of 20 

individuals or entities, including names unknown or entities unknown, that the 

search warrant identified for search, (Dkt. 1, Search Warrant at 4, ER 72), she 

was not alleged to have been involved in criminal wrongdoing.  Agent Spjute’s 

29-page affidavit extensively explains the investigation of the Booths’ tax 

scheme which identifies nine key individuals, including Michael, allegedly 

involved in the scheme.  (Dkt. 131, Spjute Aff. ¶ 12, SER 4-5).  But nothing in 

Spjute’s affidavit or the Pre-Operational Plan alleged, or even suggested, that 

Shelly was involved or was believed to be involved in the transactions subject 

to the investigation.  

The search warrant authorized IRS agents to search and seize specified 

records, documents, and electronics from Michael’s residence at the 

1521 Fruitland Ave. property.  (Dkt. 1, Search Warrant at 4, ER 72).  The 

records and documents mentioned in the search warrant included trust 

documents, tax records, correspondences, financial records, property records, 

and other documents pertaining to the IRS’s investigation of Michael for 

possible tax violations.  (Id. at 4-5, ER 72-73). 

On June 8, 2006, Agent Spjute held a pre-operational meeting where he 

described to the other agents participating in the search the nature of the 

investigation of Michael (i.e. tax fraud), the purpose of the search, and the 

property that could be seized.  (Dkt. 131, Spjute Decl. ¶ 10, SER 31-32; 

Dkt. 369 Pre-Operational Plan at 2, SER 38).  The pre-operational meeting was 

attended by Agent Noll, as well as the other agents that later participated in the 
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search of the 1521 Fruitland Ave. property.  (Dkt. 131, Spjute Decl. ¶ 10, SER 

31-32).  At the pre-operational meeting, agents were informed that Shelly had 

no criminal history and did not own any weapons.  (Dkt. 369, Pre-Operational 

Plan at 6, SER 42).  In fact, the only other mention of Shelly at the pre-

operational meeting was to indicate that she resided at the Fruitland Ave. 

property and would likely be present at the residence.  (Id. at 2, 7, SER 38, 

43).  The Pre-Operational Plan indicated that Michael had some non-violent 

offenses in his past.  (Dkt. 369, Pre-Operational Plan at 5, SER 41).  Further, 

the agents were told that Michael owned firearms.  (Id., SER 41).  

B. Intrusion into Shelly Ioane’s Home  

Atwater, California is a city off of State Route 99 in Merced County, 

within the San Joaquin Valley.  See Atwater, California Wikipedia entry, 

available at https://en.wikipedia.org/wiki/Atwater,_California.  The city has a 

total area of approximately 6.1 square miles, and lies about 8 miles outside of 

Merced, 66 miles north of Fresno, and 32 miles south of Modesto.  With a 

population of about 28,000 residents, Atwater is a small, rural town, whose 

main industries are farming, food processing, and light manufacturing.  See 

U.S. Census, Atwater, City (2010),  available at 

https://www.census.gov/2010census/popmap/ipmtext.php?fl=06:0603162; City 

of Atwater website, available at http://www.atwater.org/. 

On the morning of June 8, 2006, Shelly was working from her home 

office.  (Dkt. 369, Shelly Dep. 24:12-22, SER 64).  Her husband Michael had 

worked out earlier, but he was sitting at his desk across from Shelly before nine 

o’clock.  (Dkt. 369, Michael Dep. 20:10-16, SER 74).  A few minutes past nine 

o’clock, as Shelly sat at her desk working through the tasks of the morning, six 

vehicles and 18 plainclothes federal agents descended on their driveway.  (See 

Dkt. 369, Pre- Operational Plan at 7-8, SER 43-44; Dkt. 669, Michael Dep. 
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25:1-20, SER 75).  The agents made their way into Shelly’s courtyard and past 

her water fountain, when Michael noticed them.  (Dkt. 369, Shelly Dep. 25:1-7, 

26:16-22, SER 65, 66).  Someone was in the courtyard with guns drawn, he 

shouted.  (Id., SER 65, 66).  Shelly looked up to see ten, maybe twelve, people 

with guns and a battering ram marching through her courtyard.  (Id. at 25:2-7, 

SER 65; Dkt. 369, Michael Dep. 26:11-15, 21-23 SER 76).  Her husband told 

her to call 9-1-1 as he rushed to the door.  (Dkt. 369, Shelly Dep. 28:9-11, SER 

67).  At about 9:05 a.m., as Shelly picked up the phone to call the police, she 

saw her husband open their front door.  (Id. at 28:12-22, SER 67; Dkt. 369, Post 

Enforcement at 3, SER 48). 

Once the door was opened, Shelly recalls that “[a]ll these men started 

screaming,” telling them, “Back up, back up!” (Dkt. 369, Shelly Dep. 29:1-6, 

SER 68).  Her husband faded from view as the strangers rushed through her 

front door with guns drawn.  (Id. at 29:17-24, 36:11-22, SER 68, 71).  The 

agents entered and began their search of the residence.  (Dkt. 369, Post 

Enforcement at 3, SER 48).   

Shelly stood frightened in the office as three or four men with their guns 

drawn stormed in, yelling, “Freeze!”  (Dkt. 369, Shelly Dep. 30:1-4, ER 35).  

One of the men approached Shelly, with the barrel of his gun pointed at her 

head and he screamed at her, “Drop the phone!”  (Id. at 30:5-10, ER 35).  

Shelly begged him not to shoot her.  (Id. at 30:12-14, 33:15-16, ER 35, SER 

70).  A female agent then walked in the room and escorted Shelly to the 

kitchen.  (Id. at 33:15-16, SER 70).3  To maintain control of the premises, the 

                                           

3 Shortly after the female agent escorted Shelly to the kitchen, the Atwater 
Police arrived.  (Dkt. 369, Michael Dep. 44:3-6, SER 77).  Concerned over the 
legitimacy of the warrant and the manner the search was being conducted, 
Michael had called the police.  (Id. at 44:25-47:18, SER 77-80).  The local 
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search team held Shelly and Michael in the kitchen for the duration of the 

search.  (Dkt. 369, Michael Dep. 63:17-64:1, SER 87-88).  Agents were 

informed that there were a few weapons in the master bedroom closet.  (Id., 

SER 48).4  Agents located three rifles in protective carrying cases on the 

shelves in the master bedroom closet, but no ammunition was found.  (See id., 

SER 46-49).  The search team left the rifles inside the closet.  (Id., SER 48-49).5 

C. Agent Noll Forces Shelly to Disrobe in Front of Her and 
Watches Shelly as She Uses the Restroom  

Shortly after the agents stormed their home, Michael asked to use the 

restroom.  (Id. at 53:22-54:7, SER 82-83).  An agent walked Michael down the 

hall to their son’s bathroom.  (Id. at 55:16-20, ER 49).  The agent went into the 

bathroom, opened a couple drawers and peeked in the shower.  (Id. at 55:16-

56:2, ER 49-50).  He told Michael that he would be waiting outside, and then he 

                                                                                                                                   

police arrived within minutes after Michael called them.  (Id. at 49:3-9, SER 
81). 
 
4 Michael and his son Michael Jr. would often set up and shoot squirrels and 
birds from their back patio.  (Dkt. 369, Michael Dep. 62:13-17, SER 86). 
 
5 Over an hour after agents began the search of Shelly’s home, an agent 
escorted Shelly to the master bedroom to unlock a safe located in the walk-in 
closet.  (Dkt. 396, Post Enforcement at 4, SER 49).  The safe contained jewelry 
and two handguns.  (Id., SER 49).  There is no record that the safe contained 
any ammunition.  (See id., SER 46-49).  After completing a search of the safe, 
the agent instructed Shelly to lock the safe.  (Id. at 4, SER 49).  Again, the 
search team did not find it necessary to take possession of the items.  (Dkt. 131, 
Decl. Hodge ¶ 12, SER 35-36). 
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walked out of the bathroom and closed the door behind him leaving Michael 

alone in the bathroom.  (Id., ER 49-50).6 

Then, around 9:30 a.m., about thirty minutes after the agents arrived, 

Shelly asked to use the restroom.  (Dkt. 369, Shelly Dep. 40:9-24, ER 36).  

Agent Noll and Shelly walked down the long hallway to her son’s bathroom—

the very same bathroom an agent had escorted Michael to earlier that morning.  

(Id. at 41:12-13, ER 37).  Shelly walked into her son’s bathroom and began to 

shut the door behind her when Agent Noll stopped her.  (Id. at 41:18-19, ER 

37).  Agent Noll told Shelly she could not use the restroom alone.  (Id., ER 37). 

“[P]lease just stand outside, I just need to use the restroom,” Shelly pleaded.  

(Id. at 41:19-22, ER 37).  But Agent Noll refused.  (Id. at 41:21-22, ER 37). 

Once in the restroom, Agent Noll ordered Shelly to remove her clothing.  

(Id. at 40:24-41:4, ER 38-39).  Shelly was confused and asked Agent Noll why 

it was necessary to remove her clothes.  (Id. at 41:24- 42:1-4, ER 37-38).  Agent 

Noll insisted it was necessary to ensure that Shelly wasn’t concealing anything 

or attempting to destroy evidence.  (Id., ER 37-38).  Given Agent Noll’s 

instructions, Shelly lifted her sundress, exposing her bare body.  (Id. at 42:8-10, 

ER 38).  Agent Noll then forced Shelly to remain in the state of undress while 

she used the restroom.  (Id. at 42:9-11, ER 38).  With her dress grasped in one 

hand, Shelly used her other hand to shimmy down her underwear.  (Id. at 42:11-

12, ER 38).  Shelly asked if Agent Noll could please just turn to the side, but 

Agent Noll refused.  (Id., ER 38).  Agent Noll claimed that she needed to make 

sure Shelly did not destroy or dispose of anything.  (Id. at 42:17-20, ER 38).  

                                           

6 Michael found it “unusual” that, despite the fact that he was the target of the 
investigation, he was allowed to use the bathroom alone while Agent Noll 
demanded to observe Shelly disrobe while she relieved herself.  (Dkt. 369, 
Michael Dep. 56:11-22, ER 49).  
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Standing in her son’s bathroom with her body unclothed, face to face with an 

armed stranger, Shelly was finally allowed to use the restroom.  After having 

used the restroom while being watched by Agent Noll, Shelly returned to the 

kitchen in tears.  (Id. at 43:9-17, SER 72; Dkt. 369, Michael Dep. 56:11-57:1, 

SER 84-85). 

D. Items Seized During the Search  

While the warrant had authorized search and seizure of computers, 

computer equipment, electronically stored data, and storage devices, (Dkt. 1, 

Search Warrant at 5, ER 73), the vast majority of items actually seized were 

tangible documents and records relating to Michael’s IRS investigation.  Of the 

various items seized, the IRS agents only seized two diskettes and two disks.  

(Dkt. 1, Inventory of Items Seized at 6, SER 61). 

E. Prosecution of Michael Ioane  

On April 9, 2009, a federal grand jury indicted the Booths and Michael.  

Michael was charged with five counts related to various financial transactions 

and accounting practices (one charge of Conspiracy in violation of Title 18, 

United States Code, Section 371, and four counts of Presenting False or 

Fictitious Instrument or Document Purporting to be Actual Security or 

Financial Instrument of the United States, in violation of Title 18, United States 

Code, Section 514(a)(2)).  See United States v. Booth, et al, Dkt. No. 1:09-cr-

00142 (E.D. Cal. Apr 09, 2009).  On October 3, 2011, Michael was convicted 

on all charges and this Court affirmed his conviction on appeal.  

Shelly was not and has never been charged in connection with the search 

of 1521 Fruitland Ave. property or as part of the larger IRS investigation into 

tax-related violations. 
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F. Civil Proceedings Below  

On April 24, 2007, Shelly, Michael, Glen Halliday, Michael S. Ioane, Jr., 

and Ashley Ioane (“Plaintiffs”) filed their initial complaint against Agents 

Spjute, Hodges, Noll, Applegate, and Casarez (the “Individual Defendants”), 

the United States, and unnamed Doe defendants for violations of their civil 

rights.  (Dkt. 1, Complaint, ER 79).  On January 14, 2008, Plaintiffs filed a First 

Amended Complaint (“FAC”), which included the facts underlying Shelly's 

invasion of bodily privacy claim, noting that Shelly had suffered “trauma, 

emotional distress, embarrassment, and humiliation” as a result.  (Dkt. 39, FAC 

¶ 18, 29, SER 52-53).  On October 10, 2008, Plaintiffs filed their Second 

Amended Complaint (“SAC”), which maintained Shelly’s invasion of bodily 

privacy claim.  (Dkt. 64, SAC ¶ 18, 27, ER 61-62). 

This case was stayed several times pending resolution of Michael’s 

criminal case. (Dkt. 77, 86, 90, ER 85-86).  On August 31, 2012, the stay was 

finally lifted.  (Dkt. 107, ER 87).  Defendants then brought a Motion to Dismiss 

or in the alternative a motion for summary judgment of the SAC on 

November 21, 2012.  (Dkt. 131, ER 90).  The district court granted in part and 

denied in part the November 21, 2012 motion, leaving only Michael and 

Shelly’s claims, including Shelly’s invasion of bodily privacy claim, against the 

Individual Defendants.  (Dkt. 163, ER 92).  On October 10, 2013, the Individual 

Defendants filed their Answer to the SAC.  (Dkt. 164, ER 92). 

On June 20, 2014, the Individual Defendants again moved for summary 

judgment.  (Dkt. 248, ER 100).  The district court granted summary judgment to 

Defendants Casarez and Spjute, leaving only Agents Hodge, Applegate, and 

Noll as defendants.  (Dkt. 279, ER 102). 

On February 26, 2016, Agent Noll brought a summary judgment motion 

on qualified immunity grounds for the excessive force and invasion of bodily 
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privacy claims against her.  (Dkt. 369, ER 19).  The district court denied the 

motion on Shelly’s bodily privacy claim, but granted the motion for the 

excessive force claims.  (Dkt. 384, ER at 9, 14-15).  Agent Noll appealed the 

district court’s denial of her summary judgment motion for Shelly’s bodily 

privacy claim.  

Meanwhile, trial was held on Shelly and Michael’s claims of excessive 

force against Agents Applegate and Hodge on September 7-9 and 13-15, 2016.  

Shelly was forced to miss trial due to medical issues stemming from the search 

and filed an emergency motion to continue trial.  (Dkt. 458).  Shelly had 

provided the district court with a doctor’s note explaining that she had been 

taken to the hospital after suffering a panic attack and that she was at risk of 

experiencing another attack if she attended trial.  (Dkt. 475 4:17-21).  

Nonetheless, the district court denied Shelly’s motion to continue trial and 

dismissed Shelly’s excessive force claims against Agents Applegate and Hodge.  

(Dkt. 458).  On September 2015, the jury returned verdicts in favor of Agents 

Applegate and Hodge and the district court issued a judgment in their favor.  

(Dkt. 465, 465, 466). 

SUMMARY OF THE ARGUMENT 

In attempting to overturn the district court’s order, the government faces 

three hurdles:  First, the government must convince this Court of the lawfulness 

of an IRS agent ordering a bystander resident present during the execution of an 

IRS search warrant to disrobe prior to using the restroom and then proceeding 

to watch the resident use the restroom.  The government must next persuade 

this Court that even though the conduct constitutes a constitutional violation, 

that the right was not clearly established.  Finally, the government must 

demonstrate that the unjustified disrobing and bathroom observation of a 
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bystander to a search was somehow reasonable and justified.  The government 

cannot overcome these hurdles.  

The district court properly framed the constitutional right.  A right must 

be particularized to the facts of the case and at a level of specificity such that a 

reasonable officer would be on notice that their conduct constitutes a 

constitutional violation.  The analysis undertaken by the district court accounts 

for all relevant circumstances facing Agent Noll at the time of the alleged 

conduct.  

The law was clearly established such that a reasonable officer would 

know that Agent Noll acted unlawfully in ordering Shelly to disrobe and then 

proceeding to watch Shelly use the restroom.  Absent individualized particular 

suspicion, a search warrant does not provide authorization to search individuals 

found on the premises.  Moreover, there is no question that a detention that 

involves an undue invasion of privacy is unreasonable and therefore 

unconstitutional.  Several decisions confirm that unnecessarily forcing 

occupants to remain with his or her genitals exposed is a constitutional 

violation.  Finally, many areas of the law recognize that bathroom functions are 

typically shielded by great privacy.  A survey of the relevant law makes clear 

that it was clearly established that Agent Noll’s conduct was unlawful. 

Further, Agent Noll acted unreasonably in ordering Shelly to disrobe and 

observing her use the restroom because the nature of Agent Noll’s intrusion 

outweighed any government interests that may have been present at the time.  

There was no reasonable government concern for safety in allowing Shelly to 

use the bathroom privately.  Shelly was not a subject of the investigation or the 

search.  Agent Noll also knew that Shelly had no prior criminal history.  Indeed, 

the investigation concerned possible financial crimes of Michael and the search 

warrant targeted evidence of such crimes including records and documents.  
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Thus, the nature of the search did not have an implicit risk to safety, as do 

searches for contraband or searches regarding violent crimes.  While guns were 

located in the bedroom closet in protective cases, the agents decided to leave 

the guns where they were found.  Clearly, the presence of the guns did not pose 

a reasonable threat to safety when the agents left them where they found them.    

Moreover, there were no reasonable government interests in preserving 

evidence by allowing Shelly to have privacy while using the bathroom.  As the 

government contends, Shelly was allowed to leave the residence during the 

search (although she would not be allowed to return).  (Appellant Brief at 25).  

Thus, there were no government interests in preserving evidence when Shelly 

could have left the residence entirely.  Even assuming that there were valid 

government interests in preserving evidence, Agent Noll’s actions were wholly 

unreasonable.  Agent Noll alleviated any concerns that Shelly was hiding 

evidence on her person after she ordered Shelly to disrobe and thereby searched 

her.  Therefore, Agent Noll’s subsequent actions in observing Shelly use the 

restroom after she had already searched her was unnecessary, unsupported by 

valid government interests in preserving evidence, and unreasonable.  

In light of the lack of government interests, the substantial degree of 

intrusion to Shelly’s bodily privacy was unreasonable.  Shelly was forced to 

endure a humiliating and degrading encounter by a federal agent, acting under 

color of federal law, forcing her to expose her body to a stranger and then being 

forced to use the bathroom while the stranger stood close by, watching, and 

refusing even to avert her gaze away from Shelly.  

In finding that Agent Noll was not entitled to qualified immunity as a 

matter of law, the district court properly considered the circumstances facing 

agent Noll.  One of these circumstances that the district court properly 

considered was the fact that Michael had been taken to the same bathroom 
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before Shelly except, in his case, agents only checked the bathroom and 

allowed him to use the bathroom privately.  The district court correctly 

considered this fact in finding that Agent Noll’s conduct was unreasonable. 

STANDARD OF REVIEW 

This Court reviews de novo denials of summary judgment on qualified 

immunity grounds.  Lee v. Gregory, 363 F.3d 931, 932 (9th Cir. 2004).  The 

Court’s review in this regard extends only to legal issues not to factual ones.  

A.K.H v. City of Tustin, 837 F.3d 1005, 1010 (9th Cir. 2016) (“When analyzing 

an appellate court’s jurisdiction over an appeal from a denial of a motion for 

summary judgment based on qualified immunity, the Supreme Court 

distinguishes between ‘factual’ and ‘legal’ questions.  We have jurisdiction over 

‘legal’ but not ‘factual’ interlocutory appeals.”).  In determining whether an 

Appellant is entitled to qualified immunity at this juncture, this Court construes 

all facts in the light most favorable to the Plaintiff-Appellee.  Gregory, 363 F.3d 

at 932 (noting that this Court limits its review of denials of summary judgment 

on qualified immunity grounds “to the question whether, assuming all conflicts 

in the evidence are resolved in [plaintiff’s] favor, [defendant] would be entitled 

to qualified immunity as a matter of law”). 

“[An] action for damages may offer the only realistic avenue for 

vindication of constitutional guarantees” when government officials abuse their 

authority.  Harlow v. Fitzgerald, 457 U.S. 800, 814 (1982).  For many, damages 

are the only redress available for deprivations of their constitutional rights.  See 

Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 410 (1971) (“For 
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people in Bivens’ shoes, it is damages or nothing”).7  In recognition of this fact, 

the doctrine of qualified immunity holds public officials accountable when 

acting improperly, but shields “officials from harassment, distraction, and 

liability when they perform their duties reasonably.”  Pearson v. Callahan, 555 

U.S. 223, 231 (2009). 

A court presented with an issue of qualified immunity must consider the 

threshold question: “Taken in the light most favorable to the party asserting the 

injury, do the facts alleged show the officer’s conduct violated a constitutional 

right?”  Saucier v. Katz, 533 U.S. 194, 201 (2001).  If the alleged conduct 

constitutes a constitutional violation, the court must ask whether the right was 

clearly established at the time of the incident.  Id. at 201.  The inquiry “must be 

undertaken in light of the specific context of the case, not as a broad general 

proposition.”  Id.  This standard is routinely formulated as a two part analysis: 

“1) Was the law governing the official's conduct clearly established?  2) Under 

that law, could a reasonable officer have believed the conduct was lawful?”  Act 

Up!/Portland v. Bagley, 988 F.2d 868, 871 (9th Cir. 1993).8   

This Court has instructed that “[a] right can be clearly established even 

though there was no binding precedent in this circuit.”9  Lum v. Jensen, 876 

                                           

7 Damages recognized in a Bivens action serve “vital means of providing 
redress for persons whose constitutional rights have been violated.”  Butz v. 
Economou, 438 U.S. 478, 504 (1978). 
 
8 Courts have the “discretion in deciding which of the two prongs of the 
qualified immunity analysis should be addressed first in light of the 
circumstances in the particular case at hand.”  Pearson, 555 U.S. at 236. 
 
9  In fact, a court only needs to look “to decisional law when an official can 
argue that the newly emerging status of an individual's right made it less than 
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F.2d 1385, 1387 (9th Cir. 1989).  “The contours of the right must be sufficiently 

clear that a reasonable official would understand that what [she] is doing 

violates that right.” Anderson v. Creighton, 483 U.S. 635, 640 (1987).  The law 

does not require a prior case with nearly identical factual similarity in order to 

hold a right is clearly established.  Hope v. Pelzer, 536 U.S. 730, 741 (2002) 

(“Although earlier cases involving ‘fundamentally similar’ facts can provide 

especially strong support for a conclusion that the law is clearly established, 

they are not necessary to such a finding.”); Anderson, 483 U.S. at 640 (“This is 

not to say that an official action is protected by qualified immunity unless the 

very action in question has previously been held unlawful.”); Alexander v. 

Perrill, 916 F.2d 1392, 1397 (9th Cir. 1990) (“[T]he law simply does not 

require that we find a prior case with the exact factual situation in order to hold 

that the official breached a clearly established duty.”).  Rather, the unlawfulness 

need only be apparent from the prevailing legal norms at the time of the 

challenged action.  Anderson, 483 U.S. at 640.  In this vein, “[g]eneral 

statements of the law are not inherently incapable of giving fair and clear 

warning.”  Hope, 536 U.S. at 741 (quoting United States v. Lanier, 520 U.S. 

259, 263 (1997)). 

                                                                                                                                   

clear for a reasonable official to know how to proceed.”  Alexander v. Perrill, 
916 F.2d 1392, 1397 (9th Cir. 1990). 
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ARGUMENT 

I. Shelly’s Constitutional Right to Bodily Privacy was Clearly 
Established at the Time of the Search 

A. The District Court Appropriately Framed the Question 
Regarding Shelly’s Right to Bodily Privacy  

In determining whether or not qualified immunity applies, a court must 

look at whether the law gave officers a “fair warning” regarding the right at 

issue.  Hope, 536 U.S. at 741.  The Supreme Court has emphasized that 

“general statements of the law are not inherently incapable of giving fair and 

clear warning, and in other instances a general constitutional rule already 

identified in the decisional law may apply with obvious clarity to the specific 

conduct in question, even though ‘the very action in question has [not] 

previously been held unlawful.”’  Id. (quoting Anderson, 483 U.S. at 640).  As 

the district court explained here, the analysis must be “‘undertaken in light of 

the specific context of the case, not as a broad general proposition.’”  (Dkt. 384, 

Order at 11, ER 11 (quoting Saucier v. Katz, 533 U.S. 194, 201-02 (2001)).  

The district court properly particularized the constitutional right in 

question.  The district court described the relevant inquiry as whether “absent a 

valid reason, a police officer’s intentional viewing of a person naked or while 

they are relieving themselves constitutes a constitutional violation.”  (Id. at 14, 

ER 14).  The court examined the facts and circumstances of the decisional law 

and compared those to the circumstances confronted by Agent Noll on June 8, 

2006.   

Contrary to the government’s characterization, the district court did not 

assert the general proposition of bodily privacy abstractly without consideration 

of whether Agent Noll could have believed her conduct was constitutional 

under the circumstances.  Rather, the district court considered the possible 
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concern of a safety risk, as well as the fact that Defendant ordered Shelly to 

disrobe and observed her use the bathroom 30 minutes after the search began.  

(Id. at 12, ER 12).  Moreover, the district court noted that, while the bathroom 

presents the opportunity for the destruction of evidence, the government had 

offered no “basis to find that an objectively reasonable officer would have 

thought such direct observation was necessary.”  (Id. at 13, ER 13).  “Fear that 

electronic media would be flushed down the toilet cannot be relied upon to 

justify Jean Noll’s observation of Shelly Ioane . . . ”  (Id. at 13, ER 13).  After 

careful analysis of the relevant law, the district court found “[t]he prohibition of 

police observation of someone naked or urinating without reasonable cause is 

clearly established.”  (See id., ER 14).    

The government asserts that the “court should have framed the question 

as whether, in June 2006, it violated clearly established law for a female agent, 

following standard procedure, to monitor another woman’s use of the bathroom 

during the execution of a search warrant when weapons had been discovered 

during the search and where the search warrant authorized the seizure of 

(among other items) computer storage devices (such as PC cards and thumb 

drives).”  (Appellant Brief at 20-21).  In so doing, however, the government 

assumes that the district court’s formulation did not consider all relevant facts.  

The government is incorrect in this respect.  Rather than list all relevant 

circumstances in a single sentence that frames the right, the district court used 

the short hand of “a valid reason” to refer to all the variables confronted by 

Agent Noll, including those selected by the government.  (Dkt. 384, Order at 

14, ER 14).    

Furthermore, the government frames the right in a manner that ignores 

several unfavorable factors and contrary case law.  For instance, the 

government’s formulation fails to note that the incident occurred nearly a half 
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hour after agents secured the premises, omits that Agent Noll ordered Shelly to 

disrobe and then prevented Shelly from covering herself after she had 

demonstrated that nothing was concealed on her person, and ignores that Shelly 

was not a target of the investigation.  (See Appellant Brief at 13).  The framing 

of a right must be particularized to the facts of the case.  White v. Pauly, 137 S. 

Ct. 548, 552 (2017) (noting that “the clearly established law must be 

‘particularized’ to the facts of the case”).  The government’s selective recitation 

of the facts fails to allow for meaningful inquiry into whether a reasonable 

agent would believe her conduct was unconstitutional.  On the other hand, the 

district court’s fact-intensive inquiry framed the right with the contextualization 

demanded by law.   

B. The Law Has Long Recognized the Right to Privacy 

Over a century ago the Supreme Court stated that the principles reflected 

in the Fourth Amendment broadly apply to all invasions on the part of the 

government and its employees into the sanctity of a person’s home and the 

privacies of her life.  Payton v. New York, 445 U.S. 573, 585 (1980) (quoting 

Boyd v. United States, 116 U.S. 616, 630 (1986)).  In the context of a search, it 

is not the physical act of rummaging through one’s drawers that constitutes the 

essence of the offence; rather, “it is the invasion of [an individual’s] 

indefeasible right of personal security [and] personal liberty.”  Boyd, 116 U.S. 

at 630.  

There is nothing more central to one’s privacy than the body, clothed or 

unclothed.  Terry v. Ohio, 392 U.S. 1, 24–25 (1968) (“even a limited search of 

the outer clothing [constitutes] intrusion upon cherished personal security”); 

York v. Story, 324 F.2d 450, 455 (9th Cir. 1963) (“the desire to shield one’s 

unclothed figure from view of strangers . . . is impelled by elementary self-

respect and personal dignity.”).  Recognizing this, courts have repeatedly 
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interpreted the right to privacy such that the general constitutional rule 

identified in the decisional law clearly applies to Agent Noll’s conduct. 

1. It Is Clearly Established that an Unreasonable Invasion 
of Privacy in the Execution of a Search Warrant Is 
Unconstitutional 

“A detention conducted in connection with a search may be unreasonable 

if it is unnecessarily painful, degrading, or prolonged, or if it involves an undue 

invasion of privacy.”  Franklin v. Foxworth, 31 F.3d 873, 876 (9th Cir. 1994).  

As noted by the district court, Ninth Circuit case law has held that it is an 

unreasonable and unnecessary constitutional violation to leave occupants 

exposed after securing the premises and determining that an individual was 

unarmed.  (Dkt. 384, Order at 11-13, ER 11-13 citing Franklin, 31 F.3d 873).  

In Franklin, police officers executed a search warrant at the residence of 

plaintiff and his caretaker.  31 F.3d at 874.  The officers discovered plaintiff 

semi-nude in his bed.  Id. at 875.  The officers did not allow the plaintiff to 

cover himself for the duration of the search.  Id.  In holding that the manner of 

the officers’ conduct was unreasonable, this Court accounted for the fact that 

the plaintiff did not pose either a risk of flight or threat to the safety of the 

officers.  Id. at 877.  The Court further noted that “none of the officers had any 

reason to believe, on the basis of information they had prior to the search or 

their observations once in the house, that [the plaintiff] had committed a crime, 

or that he was armed.”  Id.  Given the circumstances, this Court concluded that 

the officers’ actions were unreasonable because “it must have been apparent 

that returning [the plaintiff] to his [room] would involve no risk at all once the 

officers had searched his room and made certain that there were no weapons or 

contraband present.”  Id.  
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It is not merely the length of time of the detention that offends 

constitutional principles.  See id.  Rather, it is the reasonableness of the actions 

that determine whether an officer’s actions violate the right to privacy.  For 

example, in Hutchinson v. Lemmon, 436 F. App’x 210, 213 (4th Cir. 2011), the 

Fourth Circuit held that forcing an occupant to remain naked lying face down 

on the floor beyond the time which it took to secure the home was 

unreasonable.  See also Hall v. Shipley, 932 F.2d 1147, 1153 (6th Cir. 1991) 

(holding that reasonable officers would know that requiring individual to “sit 

naked in the living room during the [execution of] search [warrant], [for] 

approximately twenty or thirty minutes” violates an individual’s clearly 

established rights); Mitchell v. Stewart, 608 F. App’x 730, 735 (11th Cir. 2015) 

(holding that right to bodily privacy was clearly established such that 

reasonable officer would know that arresting and transporting nearly nude 

plaintiffs was unlawful absent showing of legitimate purpose); Fortner v. 

Thomas, 983 F.2d 1024, 1030 (11th Cir. 1993) (recognizing the “constitutional 

right to bodily privacy because most people have ‘a special sense of privacy in 

their genitals, and involuntary exposure of them in the presence of people of the 

other sex may be especially demeaning and humiliating’”).  In  Hansen v. 

Schubert, 459 F. Supp. 2d 973, 994-95 (E.D. Cal. 2006), plaintiff alleged that, 

among other things, the officers ignored her repeated requests to cover her 

breast that had been exposed due to a tear in her shirt.  Citing to Franklin, the 

court held that the officers had fair warning that the treatment of plaintiff, as 

alleged, was unconstitutional.  Id. at  995.  These cases illustrate that any 

unnecessary invasion of privacy violates the Constitution, regardless of the 

duration of the unwarranted invasion.   

The centrality of the right to privacy and the impropriety of forcing an 

individual to disrobe and use the restroom in full observation of an officer is 
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underscored by jurisprudence on strip searches.  This Court has described a 

strip search, even “without touching and outside the view of all persons other 

than the party performing the search,” as “a significant intrusion on the person 

searched.”  Kirkpatrick v. City of Los Angeles, 803 F.2d 485, 489-90 (9th Cir. 

1986).  Strip searches, as a rule, can be “demeaning, dehumanizing, 

undignified, humiliating, terrifying, unpleasant, embarrassing, repulsive, 

signifying degradation and submission.”  Mary Beth G. v. City of Chicago, 723 

F.2d 1263, 1272 (7th Cir. 1983) (quoting Tinetti v. Wittke, 479 F. Supp. 486, 

491 (E.D. Wis. 1979)).  For this reason, this Circuit has recognized that, even in 

the context of an arrest, it is “unlawful to strip search an arrestee brought to a 

jail facility on charges of committing a minor offense, unless the officer 

directing the search possesses ‘a reasonable suspicion that the individual 

arrestee is carrying or concealing contraband.’”  Act Up!/Portland,  988 F.2d at 

871-72 (9th Cir. 1993) (quoting Giles v. Ackerman, 746 F.2d 614, 617 (9th 

Cir.1984)).  As such, in Edgerly v. City and Cty. of San Francisco, 599 F.3d 

946, 958 (9th Cir. 2010), this Court held that officers were not entitled to 

qualified immunity for a strip search of a plaintiff by visually inspecting his 

genitalia or buttocks.  Edgerly involved a visual inspection: an officer asked the 

plaintiff “to arrange his clothing so as to permit a visual inspection of his 

undergarments, by asking [the plaintiff] to pull his pants down to his ankles” 

and then placing a finger within the plaintiff’s boxers to view the area.  Edgerly, 

599 F.3d at 958.  Relying on Giles, this court held that the description could 

reasonably be construed as a strip search.  Id.  

The unreasonableness of Agent Noll’s search of Shelly is further 

highlighted by the well-established principle that possession of a search warrant 

to search particular premises is not alone sufficient to justify a pat down of a 

person found on the premises.  In Ybarra v. Illinois, 444 U.S. 85, 91-94 (1979), 
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the Supreme Court held that a pat down search of a bar patron present during 

the execution of a search warrant constitutes an unreasonable search under the 

Fourth Amendment.  Id.  The Court explained that officers had no reason to 

believe anyone found on the premisesexpect for the bartender who was 

named in the warrant and authorized by the warrant to be individually 

searchedwould be violating the law.  Id. at 90.  The Court emphasized, a 

“person's mere propinquity to others independently suspected of criminal 

activity does not, without more, give rise to probable cause to search that 

person.”  Id. at 91.  In Leveto v. Lapina, 258 F.3d 156, 165 (3d Cir. 2001), the 

Third Circuit applied Ybarra in the context of an IRS search warrant.  The court 

found that, in conducting a pat down search of the plaintiff, agents had violated 

the plaintiff’s constitutional rights, since in “order to pat [plaintiff] down, the 

agents needed a reasonable suspicion that she was armed and dangerous.”  Id.  

The court so held notwithstanding the fact that the plaintiff “was a resident of 

the premises being searched and may have been a subject of the criminal 

investigation.”  Id.   
2. Privacy in the Context of Restroom Use Is Clearly 

Established 

As the district court noted, “[a] Fourth Amendment based ‘right to bodily 

privacy was established in this circuit in 1963.’”  (Dkt. 384, Order at 9, ER 9 

quoting Sepulveda v. Ramirez, 967 F.2d 1413, 1415 (9th Cir. 1992)).  In York v. 

Story, 324 F.2d 450, 455 (9th Cir. 1963), this Court “[could not] conceive of a 

more basic subject of privacy than the naked body. . . . Nor [could it] imagine a 

more arbitrary police intrusion upon the security of that privacy” than a male 

officer unnecessarily ordering a female citizen to undress, and over her protests 

photographing her nude body, and later distributing those photographs.  Noting 

the novelty of the precise nature of the act complained of, the court referenced 
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Justice Brandeis, dissenting in Olmstead v. United States, 277 U.S. 438, 472 

(1928), who “long ago made clear, the Constitution is capable of meeting new 

problems.”  York, 324 F.2d at 456.  Since this Court’s decision in York, courts 

have broadly applied the constitutional right to bodily privacy to diverse 

circumstances.  

The law has long recognized that bathroom use implicates a reasonable 

expectation of privacy.  In Sepulveda v. Ramirez, 967 F.2d 1413, 1416 (9th Cir. 

1992), this Court held that the right of bodily privacy was clearly established 

and that no reasonable officer could have believed that opposite sex observation 

of a parolee providing a urine sample was lawful.  The court distinguished 

earlier precedent, Grummett v. Rushen, 779 F.2d 491 (9th Cir. 1985), where it 

held that a prison policy that allowed female officers to view male prisoners 

while disrobing, showering, and using toilet facilities, did not violate the 

prisoners right to privacy.  Sepulveda, 967 F.2d at 1416.  The court’s holding in 

Grummet was based in part on the fact that observation was obscured, from a 

distance, and infrequent.  Id. at 1416.  The facts alleged by Ms. Sepulveda were 

in sharp contrast: the “[officer’s] view of Sepulveda from within the toilet stall 

was neither obscured nor distant.  [Accordingly, the] experience was far more 

degrading to Sepulveda than the situation faced by the inmates in Grummett.”  

Id.  The unobscured and close proximity from which Agent Noll watched 

Shelly disrobe and use the restroom closely resembles the circumstances that 

this court found to be unconstitutional in Sepulveda.     

The fact that lawsuits alleging invasion of privacy generally involve 

guards of the opposite sex observing inmates shower, use the restroom, or 

disrobe does not mean that a constitutional violation only occurs if the observer 

and the observed are of opposite sex.  As the district court explained, “[i]t is 

only when there is a valid reason for the observation that the gender of the 
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observer matters.”  (Dkt. 384, Order at 14, ER 14).  The operation of a prison or 

the supervision of those convicted of a crime implicate substantial law 

enforcement interests, and therefore such cases “deal[] with situations where 

there [i]s a good reason for a supervisor/police officer to observe another’s 

nakedness or act of urination.”  (Dkt. 384, Order at 13-14, ER 13-14).  Hence, 

in the context of a person who has not committed a crime and is not subject to 

detention or supervision, ordering an individual to disrobe and proceeding to 

watch her urinate clearly constitutes a constitutional violation.  (Dkt. 384, Order 

at 12-14, ER 12-14). 

Courts have made clear that direct observation of bathroom use 

implicates the right to privacy.  For instance, in Portillo v. U.S. Dist. Court for 

Dist. of Az., 15 F.3d 819, 823 (9th Cir. 1994), a man convicted of theft and 

awaiting sentencing was subject to the supervision of the court and other 

general conditions of release.  Id. at 823-24.  Although the supervisory nature of 

Portillo’s release presented a “special need, beyond the normal need for law 

enforcement” similar to that of a probationer, the court recognized Portillo had 

“an expectation of privacy which requires the government to exercise some 

degree of reasonableness in performing its searches unless doing so would 

jeopardize the interest it seeks to advance.”  Portillo, 15 F.3d at 824 (holding 

that ordering urinalysis for presentence investigation purposes to determine 

appropriate sentencing disposition was unreasonable).  Unlike the individual in 

Portillo, however, Shelly was not and has not been convicted or charged, not 

even suspected of a criminal act.  To require an individual who is merely 

present at the execution of a search warrant to undress and submit to 

observation while using the restroom is patently unreasonable.   

The sanctity of bathroom use is also shown by cases relating to drug 

testing policies.  In upholding regulations promulgated by the Federal Railroad 
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Administration that mandated urine tests of specified employees, the Supreme 

Court emphasized that the regulations at issue reduced any unnecessary 

intrusiveness of the collection process.  Skinner v. Ry. Labor Executives’ Ass’n, 

489 U.S. 602, 626 (1989).  As the Supreme Court observed, the regulations did 

not “require that samples be furnished under the direct observation of a monitor, 

despite the desirability of such a procedure to ensure the integrity of the 

sample.”  Id. at 626; See also Nat'l Fed’n of Fed. Emps. v. Vilsack, 681 F.3d 

483, 501 (D.C. Cir. 2012) (“[O]n the individual privacy side of the ledger, it 

bears mention that this particular drug testing program—while no doubt 

intrusive and annoying like all drug testing—entails only a urine sample 

produced in private. It does not require observation or a physically invasive 

procedure.”).  When the D.C. Circuit had occasion to address direct observation 

drug testing procedures, it found them to be unreasonable.  Nat'l Treasury 

Emps. Union v. Yeutter, 918 F.2d 968, 975–76 (D.C. Cir. 1990).  The 

challenged provision allowed for visual monitoring whenever a reasonable 

suspicion drug testing was conducted.  Yeutter, 918 F.2d at 976.  The court 

added that even indications sufficient to warrant reasonable suspicion drug 

testing would not necessarily establish a legitimate need to observe urination.  

Id.   

In sum, established authority clearly demonstrates that the bathroom is a 

place traditionally shielded from unwarranted intrusion.   
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II. Agent Noll Violated Shelly’s Constitutional Right to Bodily Privacy 
by Unreasonably Forcing Shelly to Disrobe and Use the Bathroom 
While Under Observation 

A. Agent Noll Acted Unreasonably in Ordering Shelly to Disrobe 
and Observing Shelly While She Used the Bathroom 

The touchstone of the Fourth Amendment is reasonableness.  Riley v. 

California, 134 S. Ct. 2473, 2482 (2014).  In determining whether police 

conduct was unreasonable, courts must judge whether the conduct was 

objectively reasonable in light of the facts and circumstances confronting the 

officer.  Graham v. Connor, 490 U.S. 386, 397 (1989).  Further, in assessing the 

reasonableness of officer conduct, courts balance the government interests in 

the conduct against the nature of the intrusion.  Terry v. Ohio, 392 U.S. 1, 20-21 

(1968); Michigan v. Summers, 452 U.S. 692, 700-01 (1981). 

The reasonableness of an officer’s conduct depends on how it was carried 

out (i.e. a search may be invalid, even if supported by probable cause, if it is 

executed in an unreasonable fashion).  Franklin v. Foxworth, 31 F.3d 873, 875 

(9th Cir. 1994).  This Court has set forth numerous relevant factors, including 

the severity of the crime, whether the person being detained poses an immediate 

threat, and whether she is actively resisting or attempting flight.  Id. at 876.  A 

detention incident to a search may also be unreasonable if conducted in a 

manner that is “unnecessarily painful, degrading, or prolonged, or if it involves 

an undue invasion of privacy.”  Id. (emphasis added).  Courts must weigh all of 

these factors in determining whether the manner of a search or seizure was 

unreasonable.  Id. (“Of course, the presence of any of these factors in an 

individual case does not establish that the detention is unreasonable per se.  

Rather, these factors, along with the Graham elements and any other 

circumstances relevant to an individual case, must be assessed in their 

totality.”). 
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Here, Agent Noll acted unreasonably and in an improper manner when 

ordering Shelly to disrobe and proceeding to observe her use the bathroom.  

Much like Franklin, once agents had searched the same bathroom before 

Michael was allowed to use it alone and determined that there were no weapons 

or contraband present, it must have been apparent to Agent Noll that there was 

no reasonable risk involved in letting Shelly use the bathroom alone.  All the 

other circumstances that Agent Noll faced also indicate that the intrusion into 

Shelly’s privacy heavily outweighed any government interests present at the 

time.  

First, while safety of officers and others is an entirely valid government 

interest, Shelly did not pose a reasonable threat to the safety of the officers 

conducting the search.  As noted above, Agent Noll, as well as the other agents 

that attended the Pre-Operational meeting, knew that Shelly had no criminal 

history let alone one of violent crimes.  Shelly was not a target of the search.  

Rather, the search was executed pursuant to an IRS investigation into the 

Booths, which eventually led the government to investigating Michael.  The 

record is clear that Shelly was not a target of the IRS investigation and was not 

indicted on any charges stemming from the investigation.  Unfortunately, 

Shelly just happened to be present at her home when the IRS executed the 

search warrant.  Thus, the information obtained by the IRS in preparation for 

the search did not present a reasonable concern that Shelly posed a safety threat.  

Also, the IRS investigation into Michael (not Shelly) was for tax 

violations rather than crimes that could entail an implicit threat to officer safety 

during a search (i.e. violent crimes or narcotics).  When officers are executing a 

search for contraband in relation to investigations of violent crimes or narcotics, 

there is an implicit danger to the safety of the officers.  See Summers, 452 U.S. 

at 702 (noting that “the execution of a warrant to search for narcotics is the kind 
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of transaction that may give rise to sudden violence or frantic efforts to conceal 

or destroy evidence”).  The search here, however, was not an implicitly 

dangerous “transaction.”  As such, the warrant only authorized for search and 

seizure of evidence related to the IRS investigation rather than contraband.  See 

id. at 705, n.20 (1981) (in holding that a search warrant “for contraband 

founded on probable cause implicitly carries with it the limited authority to 

detain the occupants,” the Court refused to decide whether the same implied 

authority was “justified if the search warrant merely authorized a search for 

evidence”) (emphasis added).  Therefore, Agent Noll was not faced with a 

situation where Shelly posed any reasonable threat to her safety. 

Moreover, even though guns were found during the search, Agent Noll 

had no reasonable concern that they posed a threat to her safety or the safety of 

other agents if Shelly was left to use the bathroom privately.  In fact, when the 

guns were located in a closet during the initial sweep of the house, the agents 

chose to leave the guns in their protective cases in the closet.  Clearly, Agent 

Noll had no reasonable concern that the firearms were a safety threat if agents 

left them where they were found. 

In attempting to justify Agent Noll’s actions, the government argues that 

“the Ioanes could and would disrupt the search if not closely monitored.”  

(Appellant Brief at 27).  To support this argument, the government explains that 

Michael was given a cellphone to contact his attorney, but instead called 911, 

causing the local police to arrive at his house.  (Appellant Brief at 27).  The 

argument fails to support even an inference that Shelly would or could disrupt 

the search.  First, Michael had been the one to call the local police, not Shelly.  

Second, Agent Noll fails to explain how calling the local police demonstrates 

any reasonable safety threat.  In fact, Michael’s decision demonstrates 

reasonableness, in that he reached out to authorities to address his doubts 
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regarding the validity of the search, rather than acting outside the law.  

Therefore, neither Michael nor Shelly demonstrated any reasonable safety risk 

to the search.  

While destruction of evidence is a legitimate government interest, Agent 

Noll had no reasonable concern that Shelly would destroy evidence if she were 

permitted to use the bathroom alone.  The government contends that Shelly was 

free to leave her home during the search (although she would not be allowed to 

return).  (Appellant Brief at 25).  If this was the case, the government’s 

argument regarding evidentiary concerns rings hollow.  After all, it would be 

just as likely for Shelly to leave with evidence and return with it later or destroy 

it elsewhere rather than destroying it in the bathroom.  The government may not 

open one door for Shelly to leave and argue that another must close.  Therefore, 

Agent Noll did not have reasonable concerns that Shelly would destroy 

evidence in the bathroom.   

Further, the government argues that Agent Noll’s actions were reasonable 

to ensure that Shelly did not destroy evidence in the bathroom.  Specifically, the 

government argues that Agent Noll reasonably ordered Shelly to disrobe in 

order to “confirm[] that [Shelly] had nothing concealed in her clothing.”  

(Appellant Brief at 25).  Agent Noll, however, did not stop at ordering Shelly to 

disrobe.  She subsequently remained in the bathroom and observed Shelly 

trying to use the bathroom.  Even if there were reasonable concerns that Shelly 

could have been hiding evidence on her person, such concerns were alleviated 

after Agent Noll ordered Shelly to expose herself, confirming that Shelly was 

not hiding evidence on her person.  Thus, Agent Noll’s subsequent observation 

of Shelly using the bathroom was wholly unnecessary, unreasonable, and 

lacked justification from government interests.  
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The government also argues that Agent Noll’s actions were reasonable 

because she did not require Shelly to “remain in a state of partial undress for 

longer than was required to ensure that [Shelly] did not have weapons or 

evidence on her person.”  (Appellant Brief at 28).  This argument fails to 

demonstrate any government interest justifying Agent Noll’s observation of 

Shelly using the bathroom after she had ordered Shelly to disrobe.  As noted 

above, even if there were government concerns regarding safety or preservation 

of evidence, they would have be alleviated after Agent Noll searched Shelly by 

ordering her to disrobe.  The subsequent observation of Shelly using the 

bathroom was unreasonable and in fact did extend the intrusion further than 

necessary.  

Thus, Agent Noll was not facing circumstances that presented substantial 

government interests of safety and preservation of evidence. 

1. The Government Asserts and Relies on Facts Not 
Supported by the Record in Its Attempt to Justify Agent 
Noll’s Actions 

The government relies on multiple unsupported facts and misconstrues 

them in arguing that government interests supported the reasonableness of her 

actions.10  First, the government argues that Agent Noll’s orders for Shelly to 

expose herself in the bathroom and her observation of Shelly using the 

                                           

10 This Court reviews a district court order denying summary judgment on 
qualified immunity grounds by construing all facts in the light most favorable to 
the Appellee.  Gregory, 363 F.3d at 932 (noting that this Court limits its review 
of denials of summary judgment on qualified immunity grounds “to the 
question whether, assuming all conflicts in the evidence are resolved in 
[plaintiff’s] favor, [defendant] would be entitled to qualified immunity as a 
matter of law”).  Therefore, the government may not misconstrue facts or use 
facts not supported in the record to argue that her actions were reasonable 
because they were supported by government interests.  
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bathroom were reasonable because “guns had been found . . . in two different 

locations.”  (Appellant Brief at 25, 26) (“[W]eapons were found in the house, 

including handguns found in a safe . . .”).  This assertion is misleading.  When 

agents first entered Shelly’s home, they located the firearms in the bedroom 

closet during their initial sweep.  As noted above, those guns were found in 

their protective cases in the closet and were left in their place.  Then, Shelly was 

taken to the bathroom by Agent Noll about half an hour after agents first 

entered.  After returning to the kitchen from the bathroom, Shelly was taken to 

open the safe in the bedroom closet, where the second firearms were found.  

Therefore, when Shelly was taken to the bathroom, only the firearms in the 

closet had been located.  

The government also states that “a bathroom is filled with numerous 

items, such as razors or scissors, that could be used as weapons.”  (Appellant 

Brief at 26).  Based on this assumption, the government argues that Agent 

Noll’s ordering of Shelly to disrobe and watching her use the bathroom was 

reasonable to “ensure[] that [Shelly] did not remove any such items from the 

bathroom.”  (Appellant Brief at 26).  This argument is unsupported from the 

record.  Nothing in the record indicates that razors or scissors were in found in 

the bathroom that Shelly and Michael used.  

The government also argues that Agent Noll acted reasonably in 

remaining in the bathroom with Shelly to ensure that Shelly did not harm 

herself because Shelly was “distraught, and was under a significant amount of 

stress during the search.”  (Appellant Brief at 27 n.10).  In support of this 

argument, the government refers to Shelly’s statements that she was “very, 

very, very scared,” (ER 35:5-8), and that she was “frantically screaming and 

crying for help.”  (ER 62 ¶ 24).  But the government misconstrues Shelly’s 

statements and ignores their context to make an implicit and unsupported 
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argument that Shelly was somehow suicidal.  In fact, Shelly did admit to 

initially being scared, screaming, and crying for help but because agents had 

stormed into her house with guns pointed at her face. (ER 35:5-8 (Shelly stated 

that as an agent rushed into her office with a gun pointed at her head, she got 

“very, very, very scared” and begged him not to shoot her.)); (ER 62 ¶ 24 

(Under Shelly’s excessive force claim, she stated that as Agent Applegate 

continued approaching her with his gun pointed at her head, she began 

“frantically screaming and crying for help.”)).  Therefore, record evidence 

demonstrates no government interest for Agent Noll’s actions in protecting 

Shelly’s own safety.  

Thus, the government’s misuse of unsupported facts fails to demonstrate 

any government interests that warranted the level of intrusion into Shelly’s 

privacy.  

2. Agent Noll’s Intrusion Into Shelly’s Bodily Privacy was 
Unreasonable Because It Was Substantial and 
Unwarranted From The Lack of Government Needs 

As discussed above, Shelly posed no threat to government concerns of 

safety and preservation of evidence.  In light of the lack of government 

interests, such a substantial intrusion into Shelly’s bodily privacy was 

unreasonable.  

Being forced to expose one’s bare body is a significant intrusion on their 

privacy.  As the district court noted, one’s bare body is perhaps the most sacred 

aspect of their physical privacy.  (Dkt. 384, Order at 14, ER 14 citing York v. 

Story, 324 F.2d 450, 455 (1963) (“We cannot conceive of a more basic subject 

of privacy than the naked body.”)).  So great is the privacy of one’s naked body 

that an unwilling exposure to strangers can be a deeply degrading and traumatic 

experience.  In the strip search context, courts have described being forced to 
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expose one’s body as being “frightening and humiliating . . . ” Giles v. 

Ackerman, 746 F.2d 614, 617 (9th Cir. 1984) overruled by Bull v. City & Cty. of 

San Francisco, 595 F.3d 964 (9th Cir. 2010); See also Mary Beth G. v. City of 

Chicago, 723 F.2d 1263, 1272 (7th Cir. 1983) (quoting Tinetti v. Wittke, 479 F. 

Supp. 486, 491 (E.D. Wis. 1979), aff'd, 620 F.2d 160 (7th Cir. 1980)) 

(describing strip searches as “demeaning, dehumanizing, undignified, 

humiliating, terrifying, unpleasant, embarrassing, repulsive, signifying 

degradation and submission[.] ”); Burns, 907 F.2d at 235 n.6 (noting that a strip 

search “constitutes an extreme intrusion upon personal privacy, as well as an 

offense to the dignity of the individual.”).  Moreover, close and unobscured 

observation of one’s bathroom use is also a substantial and degrading intrusion 

into privacy.  See Sepulveda, 967 F.2d at 1416 (noting that a male parole 

officer’s close and unobscured observation of a female parolee as she provided 

a urine sample was degrading experience).   

Here, Agent Noll’s actions in ordering Shelly to expose her bare body 

and observing her use the restroom were “unnecessarily . . . degrading . . . [and] 

involve[d] an undue invasion of privacy.”  Franklin, 31 F.3d at 876 (emphasis 

added).  Just half an hour before Shelly had asked to use the bathroom, agents 

had stormed into her house with guns drawn on her head.  Shelly was not a 

target of the search and the agents had come in relation to an investigation into 

her husband.  Nevertheless, Shelly was forced to endure a degrading encounter; 

being forced to expose her bare body to a stranger in her son’s bathroom and 

being closely watched by a stranger as she tried to urinate, despite her pleas to 

have some privacy.  The experience was so degrading that it reduced Shelly to 

tears.  In light of the lack of significant government interests, such degrading 

intrusion into Shelly’s bodily privacy was unreasonable.  
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The government’s reliance on Los Angeles County, California v. Rettele, 

550 U.S. 609 (2007) is misplaced and the district court properly distinguished it 

from the circumstances of this case.  (Dkt. 384,  Order at 12, ER 12).  The 

government argues that this case is distinguishable from Franklin and “more 

akin” to Rettele because in Franklin, the plaintiff was left semi-nude for two 

hours while the duration in Rettele was only two minutes.  (Appellant Brief at 

28).  This temporal focus misses the point.  The fact that the plaintiff in 

Franklin was left on the couch for two hours was relevant, not dispositive, to 

the Court’s conclusion that the officers’ conduct was unreasonable.  See 

Franklin, 31 F.3d at 876 (noting that the factors used to analyze the 

reasonableness of officers’ conduct must be “assessed in their totality” and the 

presence of any factor does not establish per se unreasonable conduct).  

Therefore, the Court in Franklin accounted for other factors such as the 

degrading nature of the officers’ conduct and the lack of threat plaintiff posed to 

the officers.  Much the same, while the Court in Rettele accounted for the fact 

that the couple was forced to remain naked for only a brief period, it also relied 

on the safety threats the officers faced when they found the couple in bed.  

Rettele, 550 U.S. at 614 (noting that officers’ orders for the couple to remain 

naked when they encountered them in bed was reasonable because weapons 

could have been hidden under blankets and bedding and posed a threat to 

officer safety). 

As the district court found, Rettele is materially distinguishable from the 

circumstances of this case.  (Dkt. 384, Order at 12, ER 12).  In Rettele, officers 

executing a search warrant walked in on plaintiff and his girlfriend lying naked 

in bed.  Rettele, 550 U.S. at 611.  The officers ordered the couple to get out of 

bed and did not allow them to cover themselves for about two minutes.  Rettele, 

550 U.S. at 611.  In finding the officers’ conduct reasonable, the Court reasoned 
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that since guns could be hidden under bed sheets, there was a serious safety risk 

for the officers when they first encountered the couple. Rettele, 550 U.S. at 614-

15.  In contrast, the immediate threat to safety faced by the officers in Rettele 

did not exist in this case.  Here, Agent Noll did not encounter Shelly while she 

was undressed.  Rather after half an hour had gone by in the search, Shelly was 

forced to undress and Agent Noll watched her as she tried to use the bathroom.  

In other words, the prevailing government interests for the safety of the officers 

that were present in Rettele did not exist when Shelly asked to use the 

bathroom.  

Thus, Agent Noll’s actions in ordering Shelly to expose her bare body 

and observing her try to use the bathroom were unreasonable. 

3. The District Court Properly Considered the 
Circumstances Confronting Agent Noll in Determining 
Agent Noll Acted Unreasonably 

As noted above, courts must objectively determine reasonableness in 

light of the facts and circumstances confronting the officer.  Graham v. Connor, 

490 U.S. 386, 397 (1989).  

The district court properly accounted for the circumstances Agent Noll 

faced in determining that her conduct was not reasonable as a matter of law.  

Contrary to the government’s argument that the district court improperly relied 

on alternatives and subjective analysis, the district court simply considered the 

circumstances and facts known to Agent Noll in determining that she acted 

unreasonably in ordering Shelly to disrobe and observing Shelly while she used 

the bathroom. 

Here, the district court properly considered the circumstances confronting 

Agent Noll.  Prior to Shelly being escorted to the bathroom, Michael had also 

been taken to the same bathroom.  Except, for Michael, agents checked the 
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bathroom and allowed Michael to use the bathroom alone.  In light of this fact, 

the district court noted that there would have been no reasonable safety risk in 

allowing Shelly to use the bathroom alone.  (Dkt. 384, Order at 12, ER 12 

(citing Franklin, 31 F.3d at 877 (“As for the possibility of guns in the restroom, 

there would have been ‘no risk at all once the officers searched [the] room and 

made certain that there were no weapons or contraband present.’”))).  This was 

a wholly proper analysis because Agent Noll could not have any reasonable 

safety concerns after other agents had checked the same bathroom. 

Courts must determine reasonableness from all the facts and 

circumstances confronting an officer.  The district court could not have ignored 

the disparate treatment between Michael and Shelly’s bathroom use.  

Consideration of such treatment in the district court’s analysis properly 

accounted for the circumstances facing Agent Noll when she decided to remain 

in the bathroom with Shelly. 

Similarly, the government argues that Agent Noll’s “entitlement to 

qualified immunity is based on her actions, not those of another agent who 

might have chosen to act differently with regard to Michael’s use of the 

bathroom.”  (Appellant Brief at 30 (citing Wood v. Moss, 134 S. Ct. 2056, 2070 

(2014) (“[I]ndividual government officials cannot be held liable in a Bivens suit 

unless they themselves acted [unconstitutionally].”) (internal quotation marks 

and citation omitted))).  First, the government’s use of Wood is misplaced.  In 

Wood, protesters of President George W. Bush brought a Bivens claim against 

two Secret Service agents who had directed local law enforcement to move the 

protestors further away from the President’s supporters.  Wood v. Moss, 134 S. 

Ct. 2056, 2065 (2014).  The protestors, relying on published media reports, 

“cited several instances in which other Secret Service agents allegedly engaged 

in conduct designed to suppress expression critical of President Bush at his 
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public appearances.”  Id.  In response, the Supreme Court noted that agents 

could not be liable for Bivens claims unless they themselves acted 

unconstitutionally.  Therefore, the Court in Wood “decline[d] to infer from 

alleged instances of misconduct on the part of particular agents an unwritten 

policy of the Secret Service to suppress disfavored expression, and then to 

attribute that supposed policy to all field-level operatives.”  Id. at 2070.  In 

contrast, there are no relevant alleged instances of misconduct from other 

agents during the search.  Further, the district court did not find Agent Noll’s 

conduct unreasonable by attributing any alleged misconduct of other agents to 

her own actions.  Rather, the district court considered the disparate treatment 

between Michael and Shelly’s bathroom use in concluding that there was no 

“need for [Agent Noll] to accompany Shelly [] into the restroom.”  (Dkt. 384, 

Order at 12, ER 12).  

CONCLUSION 

For the reasons stated above, Plaintiff-Appellee Shelly Ioane respectfully 

requests that this Court affirm the district court’s order. 

 

DATED:  December 8, 2017.  By:  /s/ Paula M. Mitchell  
Paula M. Mitchell 
Attorneys for Plaintiff-Appellee 
Shelly Ioane 
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